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SUBSTI TUTE SENATE BI LL 5768

St ate of WAshi ngt on 590th Legislature 2005 Regul ar Sessi on

By Senate Committee on Governnment Operations & Elections (originally
sponsored by Senators Kastana, Roach, Rockefeller, Esser, Prentice,
Weinstein, Kline, Delvin and Rasnmussen)

READ FI RST TI ME 03/ 01/ 05.

AN ACT Relating to alternative public works contracting procedures;
and reenacting and anendi ng RCW 39. 10. 020 and 39. 10. 051.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW39.10.020 and 2003 ¢ 352 s 1, 2003 ¢ 301 s 2, and 2003
c 300 s 3 are each reenacted and anended to read as fol |l ows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Alternative public works contracting procedure" neans the
design-build and t he gener al contractor/construction manager
contracting procedures authorized in RCW 39.10.051 and 39.10.061,
respectively.

(2) "Public body" neans the state departnent of genera
adm ni stration; the University of \Washington; Washi ngton State
University; every city with a popul ation greater than seventy thousand
and any public authority chartered by such city under RCW 35.21.730
through 35.21.755 and specifically authorized as provided in RCW
39.10.120(4) or a city with a population less than seventy thousand
that reports in the state auditor's local governnent financial
reporting system conbi ned general fund, special revenue, debt service,
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capital projects, and enterprise funds revenues that exceed sixty
mllion dollars if the city has projects in design and out for bidding
by January 1, 2007; every county with a population greater than
((feur)) three hundred fifty thousand; every port district with total
revenues greater than fifteen mllion dollars per year; every public
hospital district wth total revenues greater than fifteen mllion
dol l ars per year utilizing the design-build procedure authorized by RCW
39.10.051 and every public hospital district, regardless of total
revenues, proposing projects that are considered and approved by the
public hospital district project review board under RCW 39.10.117;
every public utility district with revenues fromenergy sal es greater
than twenty-three mllion dollars per vyear; those school districts
proposing projects that are considered and approved by the school
district project review board under RCW 39.10.115; and the state ferry
system

(3) "Public works project” means any work for a public body within
the definition of the termpublic work in RCW 39.04. 010.

(4) "Job order contract” neans a contract between a public body or
any school district and a registered or licensed contractor in which
the contractor agrees to a fixed period, indefinite quantity delivery
order contract which provides for the use of negotiated, definitive
work orders for public works as defined in RCW 39. 04. 010.

(5 "Job order contractor”™ mneans a registered or |icensed
contractor awarded a job order contract.

(6) "Unit price book"™ nmeans a book containing specific prices,
based on generally accepted industry standards and infornmation, where
avai l able, for various itens of work to be perforned by the job order
contractor. The prices may include: All the costs of materials;
| abor; equi pnent; overhead, including bonding costs; and profit for
performng the itens of work. The unit prices for |abor nust be at the
rates in effect at the tine the individual work order is issued.

(7) "Work order"” neans an order issued for a definite scope of work
to be perfornmed pursuant to a job order contract.

Sec. 2. RCW 39.10.051 and 2003 ¢ 352 s 2 and 2003 ¢ 300 s 4 are
each reenacted and anended to read as foll ows:

(1) Notw thstandi ng any other provision of law, and after conplying
with RCW39.10.030, the followi ng public bodies may utilize the design-
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bui | d procedure of public works contracting for public works projects
authorized under this section: The state departnent of general
adm ni stration; the state ferry system the University of WAshington;
Washi ngton State University; every city with a popul ati on greater than
seventy thousand and any public authority chartered by such city under
RCW 35. 21. 730 t hrough 35.21. 755 and specifically authorized as provided
in RCW 39.10.120(4) or a city wth a population less than seventy
t housand that reports in the state auditor's [ocal governnent financial

reporting system conbi ned general fund, special revenue, debt service,

capital projects, and enterprise funds revenues that exceed sixty
mllion dollars if the city has projects in design and out for bidding

by January 1, 2007; every county with a population greater than
((feur)) three hundred fifty thousand; every public utility district
with revenues from energy sales greater than twenty-three mllion
dollars per year; every public hospital district with total revenues
greater than fifteen mllion dollars per year; and every port district
with total revenues greater than fifteen mllion dollars per year. The
authority granted to port districts in this sectionis in addition to
and does not affect existing contracting authority under RCW 53.08. 120
and 53.08. 130. For the purposes of this section, "design-build
procedure” means a contract between a public body and another party in
which the party agrees to both design and build the facility, portion
of the facility, or other itemspecified in the contract.

(2) Public bodies authorized under this section may utilize the
design-build procedure for public works projects valued over ten
mllion dollars where:

(a) The construction activities or technologies to be used are
highly specialized and a design-build approach is critical in
devel oping the construction nethodol ogy or inplenenting the proposed
t echnol ogy; or

(b) The project design is repetitive in nature and is an incidental
part of the installation or construction; or

(c) Regular interaction with and feedback fromfacilities users and
operators during design is not critical to an effective facility
desi gn.

(3) Public bodies authorized under this section may also use the
design-build procedure for the followng projects that neet the
criteria in subsection (2)(b) and (c) of this section:
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(a) The construction or erection of preengineered netal buil dings
or prefabricated nodul ar buil dings, regardless of cost; or

(b) The construction of new student housing projects valued over
five mllion dollars.

(4) Contracts for design-build services shall be awarded through a
conpetitive process utilizing public solicitation of proposals for
design-build services. The public body shall publish at |east once in
a |l egal newspaper of general circulation published in or as near as
possible to that part of the county in which the public work wll be
done, a notice of its request for proposals for design-build services
and the availability and location of the request for proposal
docunents. The request for proposal docunents shall include:

(a) A detailed description of the project including programmtic,
performance, and technical requirenents and specifications, functional
and operational elenents, mnimm and maxi num net and gross areas of
any building, and, at the discretion of the public body, prelimnary
engi neering and architectural draw ngs;

(b) The reasons for using the design-build procedure;

(c) A description of the qualifications to be required of the
proposer including, but not Iimted to, subm ssion of the proposer's
acci dent prevention program

(d) A description of the process the public body will use to
eval uate qualifications and proposals, including evaluation factors and
the relative weight of factors. Evaluation factors shall include, but

not be limted to: Proposal price; ability of professional personnel;
past performance on simlar projects; ability to neet tine and budget
requi renments; ability to provide a performance and paynent bond for the
project; recent, current, and projected work loads of the firm
| ocation; and the concept of the proposal;

(e) The formof the contract to be awarded,

(f) The ampbunt to be paid to finalists submtting best and fina
proposal s who are not awarded a design-build contract; and

(g) Oher information relevant to the project.

(5) The public body shall establish a conmttee to evaluate the
proposal s based on the factors, weighting, and process identified in
the request for proposals. Based on its evaluation, the public body
shall select not fewer than three nor nore than five finalists to
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submt best and final proposals. The public body nmay, in its sole
di scretion, reject all proposals. Design-build contracts shall be
awar ded using the procedures in (a) or (b) of this subsection.

(a) Best and final proposals shall be evaluated and scored based on
the factors, weighting, and process identified in the initial request
for proposals. The public body nay score the proposals using a system
that neasures the quality and technical nerits of the proposal on a
unit price basis. Final proposals may not be considered if the
proposal cost is greater than the maxi nrum al |l owabl e construction cost
identified in the initial request for proposals. The public body shall
initiate negotiations with the firmsubmtting the highest scored best
and final proposal. |If the public body is unable to execute a contract
with the firm submtting the highest scored best and final proposal
negotiations with that firm may be suspended or termnated and the
public body may proceed to negotiate with the next highest scored firm
Publ i c bodi es shall continue in accordance with this procedure until a
contract agreenent is reached or the selection process is term nated.

(b) I'f the public body determnes that all finalists are capabl e of
producing plans and specifications that adequately neet project
requi renents, the public body may award the contract to the firmthat
submts the responsive best and final proposal with the | owest price.

(6) The firm awarded the contract shall provide a performance and
paynment bond for the contracted anmount. The public body shall provide
appropriate honorarium paynents to finalists submtting best and final
proposals who are not awarded a design-build contract. Honor ari um
paynments shall be sufficient to generate neani ngful conpetition anong
potential proposers on design-build projects.

(7) The authority provided to the state ferry system in this
section is limted to projects concerning construction, renovation,
preservation, denolition, and reconstruction of ferry termnals and
associ ated | and-based facilities.

--- END ---
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